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REVISED EXPLANATORY NOTES 

 

INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament‘s Standing Orders, these revised 

Explanatory Notes are published to accompany the Private Housing (Tenancies) (Scotland) Bill 

(which was introduced in the Scottish Parliament on 7 October 2015) as amended at Stage 2. 

Text has been added or deleted as necessary to reflect the amendments made to the Bill at Stage 

2 and these changes are indicated by sidelining in the right margin. 

2. These Revised Explanatory Notes have been prepared by the Scottish Government in 

order to assist the reader of the Bill and to help inform debate on it. They do not form part of the 

Bill and have not been endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

4. In these Notes, ―the 1988 Act‖ means the Housing (Scotland) Act 1988. 

THE BILL 

5. The purpose of the Bill is to introduce a new type of tenancy for the private rented sector 

in Scotland to replace the short assured tenancy and assured tenancy for all future lets.  

6. A more detailed explanation of the Bill‘s purpose can be found in the Policy 

Memorandum, which also explains the thinking and policy intentions that underpin it.  

STRUCTURE AND SUMMARY OF THE BILL 

7. The Bill comprises 8 parts with 5 schedules: 

 Part 1 provides the conditions which must be met for the creation of a private 

residential tenancy. 

 Part 2 provides for ―statutory terms‖, which are to be terms of every private 

residential tenancy. 

 Part 3 places a duty on the landlord to provide documentation relating to the tenancy 

and provides a course of redress where the landlord fails to do this.  
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 Part 4 provides the procedure for rent increases, adjudication and local rent controls. 

Chapter 1 sets out that rent increases may only take place once per annum. It also 

places restrictions on premiums and advances. Chapter 2 provides for advance notice 

of a proposed rent increase that must be given in all circumstances. It also includes a 

right of adjudication.  Chapter 3 provides measures for control of rent in designated 

zones.  

 Part 5 provides for the circumstances under which a tenancy may be brought to an 

end and the termination process required by a landlord or tenant along with relevant 

notice periods.        

 Part 6 provides for the succession arrangements that apply on the death of a tenant 

who has a private residential tenancy.   

 Part 7 provides for consequential and transitional provisions. 

 Part 8 expands upon the regulation making powers contained in the Bill, sets out 

definitions and provides for commencement of the provisions set out in it.  

 Schedule 1 outlines the types of tenancy which cannot be a private residential 

tenancy. 

 Schedule 2 lists the terms which are to be terms of every private residential tenancy. 

 Schedule 3 lists the grounds for eviction. 

 Schedule 4 contains consequential modifications to other legislation. 

 Schedule 5 contains transitional provisions. 

PART 1 – PRIVATE RESIDENTIAL TENANCY 

8. Section 1(1) provides that a tenancy is a private residential tenancy where three 

conditions are met.  These are that the property is let to an individual as a separate dwelling; the 

tenant occupies all or part of it as their principal home; and the tenancy is not one which is 

excluded under schedule 1.  Section 1(2) provides that once a tenancy has become a private 

residential tenancy it does not lose that status simply because the tenant is no longer occupying 

the property.  This provision ensures that all of the provisions of the Bill remain available to the 

tenant and landlord to enable either one of them to terminate the tenancy.   

9. Section 2 makes provision about the interpretation of section 1 and provides that a 

tenancy is still deemed to be let to an individual even though it is jointly let to one or more 

individuals and another person
1
.  A tenancy let with other land will be regarded as a separate 

dwelling and can be a private residential tenancy if the main purpose is to provide the tenant with 

a home.  Also, where some or all of an otherwise separate property contains elements of shared 

accommodation, a tenancy of that separate property will also be a private residential tenancy.   

10. Section 3 enables Ministers to make regulations to amend schedule 1 which outlines the 

types of tenancies that cannot be private residential tenancies.  

                                                 
1
 The Interpretation and Legislative Reform (Scotland) Act 2010 provides that the term ―person‖ includes a body of 

persons corporate or incorporated and a partnership constituted under the law of Scotland. 
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11. Section 4 provides that private residential tenancies are tenancies, despite the lack of an 

―ish‖ i.e. termination date, and once a tenancy has become a private residential tenancy it 

continues to be one even if it is subsequently agreed that the tenant no longer has to pay rent.  

During a private residential tenancy, the latter provision would prevent a landlord and tenant 

later agreeing that no rent is payable in order to exclude the tenancy from the Bill‘s provisions. 

PART 2 – TENANCY TERMS 

12. Section 5 provides Scottish Ministers with the power to bring forward regulations to 

prescribe statutory terms which will be the terms applicable to every private residential tenancy.  

Ministers may also by regulations provide that in some circumstances, a statutory term does not 

apply to that tenancy; for example, by providing that where a landlord and tenant agree to more 

generous notice periods before the tenant is required to allow the landlord access to inspect and 

repair, paragraphs 5 to 7 of schedule 2 would not apply. In addition, regulations may be made in 

some or all circumstances to provide that the effect of a statutory term may be modified by the 

landlord and tenant.   

13. Section 6 provides that regulations cannot be made under section 5 unless they include 

the provisions outlined in schedule 2, which lists the terms of every private residential tenancy.  

Scottish Ministers are required to consult persons representing the interests of tenants and 

landlords before making any such regulations.  Subsection (3) clarifies that subsection (1) does 

not prevent regulations under section 5(3) from providing for circumstances in which the effect 

of the terms set out in schedule 2 can be modified as they apply to a particular tenancy.  

14.  Section 7 provides that if a tenant is entitled to use shared living accommodation as a 

term of their tenancy, that term cannot be terminated or modified if this would result in a 

reduction in the tenant‘s entitlement to that shared living accommodation, unless the tenant 

agrees otherwise after the tenancy begins.    

PART 3 – TENANCY INFORMATION 

Landlord’s duties to provide information 

15. Section 8 provides that a landlord must set out in writing all the terms of the tenancy and 

provide the tenant with that written tenancy agreement no later than the day on which the private 

residential tenancy commences.  For those tenancies that convert to a private residential tenancy 

after the date on which the tenancy started, for example, a holiday let where the tenant would 

like to stay on and live in the property as his or her only or principal home, the tenancy terms 

must be provided within 28 days of that change. Landlords are also under a duty to record in 

writing any agreed changes to the tenancy agreement and provide the tenant with a copy of the 

change no later than 28 days after the change to the tenancy‘s terms takes effect.   

16. Sections 9 and 10 provide Ministers with power to bring forward regulations to specify 

what information must be provided by the landlord to the tenant and the timescale for doing this.  

Ministers will also have the ability to specify in regulations how this duty must be fulfilled. 

Before making regulations under section 9, Ministers must consult persons representing the 

interests of tenants and landlords. 
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17. Section 11 prohibits a landlord from charging a tenant for the provision of the tenancy 

agreement or any other required documentation. 

First-tier Tribunal’s powers 

18. Section 12(1) provides that, where a landlord fails to supply the written tenancy 

agreement to the tenant, the tenant has the ability to refer a case to the First-tier Tribunal
2
 (―the 

Tribunal‖).  Before referring a case to the Tribunal, a tenant must give a landlord 28 days‘ notice 

of his or her intention to do so.   

19. Section 12(2) enables a landlord or tenant to refer a case to the Tribunal where he or she 

considers that the tenancy agreement appears to displace a statutory term of the tenancy in a way 

that is not permitted under the regulations.     

20. Sections 12(5) and (6) provide that in any case where there are joint tenants and/or joint 

landlords, a reference to the tenant or landlord in this section is to any one of them. 

21. Section 13 provides the Tribunal with the power to draw up a tenancy agreement, or if 

there are already written terms of the tenancy, declare the tenancy terms accurate. Any document 

drawn up by the Tribunal will constitute all the tenancy terms.    

22. Section 14 enables a tenant to apply to the Tribunal to make a payment order against a 

landlord who has failed to provide the tenant with the necessary tenancy documentation.  Any 

application made in relation to a failure to draw up written terms of a tenancy is conditional upon 

an application for the Tribunal to draw up written terms of the tenancy also being made.  Before 

referring a case to the Tribunal under this section, a tenant must give a landlord 28 days‘ notice 

of his or her intention to do so.   

23. Any order can require the landlord to pay the tenant up to a maximum of three months‘ 

rent.  Section 14(3) provides that an application can only be made during the course of the 

tenancy in question and section 14(4) states that if there are joint landlords, the Tribunal can 

make an order against all, some or only one of them. 

24. Section 15 provides that the amount of notice that a tenant is required to give a landlord 

before making an application to the Tribunal under section 12 or 14 is 28 days.  The 28 day 

period commences on later of either the day the landlord receives the notice from the tenant or 

the day after any deadline date, and the period ends on the day falling 28 days after it began.  For 

example, if the landlord receives notice from the tenant on 15 January that he or she is referring a 

                                                 
2
 The Tribunals (Scotland) Act 2014 creates two new tribunals – the First-tier Tribunal for Scotland (―The 

Tribunal‖) and the Upper Tribunal for Scotland – to be known collectively as the Scottish Tribunals. The Tribunal 

will be organised into Chambers of similar subject matter within which devolved tribunals will be transferred.  This 

will include the current Tribunals for housing – the Private Rented Housing Panel (PRHP) and the Home Owners 

Housing Panel (HOHP).  Under the Housing (Scotland) Act 2014, civil private rented sector disputes between 

landlords and tenants relating to existing tenancy types are to be transferred from the Sheriff Court to the Tribunal, 

as well as redress for letting agent regulation, while the Bill confers jurisdiction on the Tribunal in relation to private 

residential tenancies.  All jurisdictions will become part of the Tribunal Housing and Property Chamber. 
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case to the Tribunal under section 12, the tenant cannot actually refer his or her case to the 

Tribunal until 12 February.  

PART 4 – RENT 

Chapter 1 – Restrictions in relation to rent and other charges 

25. Section 17 provides that rents under a private residential tenancy may not be increased 

more than once in a 12 month period.  Subsection (2) provides that where a tenant has made a 

referral to a rent officer for rent adjudication, the 12 month period is to be regarded as 

commencing on the date on which the rent would have been increased had the adjudication 

process not been invoked (which will usually be the date specified in the landlord‘s rent-increase 

notice, but see section 19(3A)). 

26. Section 18 makes it an offence to charge or receive any premiums or require the making 

of any loan, in addition to rent and a refundable deposit (not exceeding two months‘ rent), as a 

condition of the grant, renewal or continuance of a tenancy.  A premium includes any fine or 

other sum and any other pecuniary consideration, and includes any service or administration fee 

or charge. 

27. Section 18A provides that a landlord can only take debt recovery steps (in the form of 

carrying out diligence) against a tenant or former tenant where the Tribunal has first given its 

consent and the debt in question is a rent payment or rent liability.  A rent liability is a liability 

which has arisen under section 26 as a result of a tenant‘s rent being increased following a 

process of rent adjudication. 

Chapter 2 – Rent variation instigated by landlord’s notice 

Process by which rent may be varied 

28. Section 19 outlines the way in which a landlord must notify a tenant of an increase in 

rent. 

29. Section 19(2) provides that the rent-increase notice given by the landlord to the tenant 

must specify the rent that will be payable once the increase takes effect, the day when the 

increase is to take effect, and comply with any other requirements that may be set out by Scottish 

Ministers in regulations. Ministers can bring forward regulations which specify the information 

to be included in the rent-increase notice, the form the notice should take and the way in which 

the notice must be served on the tenant.   

30. Section 19(3) provides that the rent increase will take effect on the effective date unless 

before that date the landlord withdraws the notice, or the tenant makes a referral to a rent officer 

for rent adjudication.  

31. Section 19(3A) defines the ‗effective date‘ as the later of either the day specified in the 

rent increase notice or the day after the day on which the minimum notice period ends. 
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32. Section 19(4) provides that the minimum notice period is three months or whatever 

longer period has been agreed between the landlord and tenant. 

33. Section 19(4A) provides that the reference to a period of three months in subsection (4)  

means either the same day three months after the month in which it began or if the month in 

which the period ends has no such day, the final day of that month.  For example if the start of 

the three month period was 4 March the last day of the three month period would be 4 June, and 

if the start date was 30 November the last day would be 28 or 29 February, depending on 

whether or not it was a leap year. 

34. Section 19A enables the landlord and tenant, by agreement, to change the rent increase 

amount and change the date specified in the notice (although the date that the notice takes effect 

remains subject to the minimum notice period in section 19(3A), so an agreed change could not 

dispense with the minimum 3 months‘ notice to be given to the tenant). For example, this ability 

to agree a change would allow the parties to agree to a lower rent than in the notice or allow the 

parties to come to a compromise whereby a higher sum is to be paid, but as a trade-off the 

effective date is postponed.  Section 19A(2) outlines that if a tenant and landlord had agreed to 

change what is in the rent-increase notice but the tenant has reconsidered and subsequently refers 

the notice for adjudication, a referral to the rent officer would proceed as if no such agreement 

had been made.  This will be of relevance when the order maker is looking to see the date on 

which the increase would otherwise have taken effect. 

35. Section 20 provides that within 21 days of receiving a rent-increase notice, a tenant can 

refer a case to a rent officer for adjudication.   

36. Section 20(4) outlines that the application must be in the prescribed form and 

accompanied by the prescribed fee (if any).  The tenant must also let the landlord know that they 

have submitted a case for adjudication in a prescribed manner.  This section also enables Scottish 

Ministers to set out in regulations what the prescribed form, manner and fee should be.  

37. On receipt of a rent adjudication referral, section 21 gives a rent officer the power to 

determine the ―open market rent‖ for the property.  The rent officer has the power to vary the 

rent upwards or downwards.  Subsection (2) stipulates that the effective date for paying the rent 

set by the rent officer will be either the date the rent increase had originally been due to take 

effect if that date is at least 14 days after the day on which the rent officer makes the order, or if 

it is too late for that, it will be the first payment date falling 14 days after the day on which the 

rent officer made the order.   

38. Section 21(3) provides that when making an order, a rent officer must record the amount 

of rent that covers appropriate service costs, unless these costs are negligible.   

39. Section 22 provides that a rent officer will issue a provisional order which specifies the 

amount of rent to be paid, including any amount attributed to service costs.  If a landlord or 

tenant remains dissatisfied with the rent officer‘s decision, they can ask the rent officer to review 

his or her decision.  Any review request must be made within 14 days of the provisional order 

being issued. 
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40. Section 23 provides that where a rent officer has made an order, a landlord or tenant will 

have a final course of redress to the Tribunal, if they wish.  Any appeal to the Tribunal must be 

submitted within 14 days of the rent officer‘s decision.  Submitting an appeal to the Tribunal will 

render the rent officer‘s decision invalid. 

41. On receipt of an appeal to the Tribunal, section 24 provides that the Tribunal must make 

an order stating the open market rent payable for the property.   The Tribunal has the power to 

vary the rent upwards or downwards.  Subsection (2) stipulates that the effective date for paying 

the rent set by the Tribunal will be either the date the rent increase had originally been due to 

take effect if the Tribunal makes its order on or before that date, or if it is too late for that, it will 

be the first payment date falling on or after the day on which the Tribunal makes its order. 

Subsection (3) provides that when making an order, the Tribunal must record the amount of rent 

that covers appropriate service costs, unless these costs are negligible. 

42. Section 25 provides that the Tribunal‘s decision is final and there is no further course of 

appeal to the Upper Tribunal.  However, the Tribunal has the ability to review its order and 

correct any minor errors.   

43. Section 26 sets out who is liable for any overpayment or underpayment of rent, which is 

accrued due to the effective date of the rent officer‘s or Tribunal‘s decision being later than the 

date the rent increase had originally been due to take effect.  Subsection (2) provides that if the 

new rent (as determined by the rent officer or Tribunal) is lower than the old rent (the rent 

payable immediately before the effective date), the landlord must pay the tenant the difference 

due.  If the landlord fails to pay the tenant, the tenant can withhold rent due to recover the 

overpayment or raise an action for recovery with the Tribunal.  Subsection (3) provides that if 

the new rent is greater than the old rent, the tenant must pay the landlord the difference due.  The 

tenant will have 28 days within which to pay the landlord the full amount due.  If the tenant fails 

to pay the landlord within this timescale, on day 29 the sum is treated as rent arrears for the 

purpose of that eviction ground from the date that the final rent determination was made. 

44. Section 27 sets out how a rent officer and the Tribunal should determine the open market 

rent of a property.  In making the determination, any improvements made by the tenant or any 

predecessor which they were not obligated to undertake under the terms of the tenancy will be 

disregarded.  Any failure by the tenant to comply with the terms of the tenancy, where this has 

had a direct effect upon the open market rent of the property, will not be disregarded.  

45. Section 28 sets out what happens when a tenant withdraws his or her referral to a rent 

officer or a tenant or landlord withdraws his or her appeal to the Tribunal.  In such 

circumstances, the rent officer or Tribunal must issue an order stating that the rent payable from 

the date the rent increase had originally been due to take effect is either the amount specified in 

the notice or any other such amount agreed by the tenant and landlord.  Any such order can only 

be made once any period in which a further appeal might be made has expired, or earlier where 

the other party has also waived his or her right to appeal.  

Information about open market rent determinations 

46. Section 29 provides that rent officers and the Tribunal must make information available 

on the rents they have taken into account in determining open market rents and the rents they 
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have determined.   Scottish Ministers have the power to specify in regulations the information to 

be made available, the manner in which it is to be provided and set fees which may be charged 

for supplying that information.  

Chapter 3 – Rent pressure zones 

Designation and effect of rent pressure zone 

47. Section 30 provides that a local authority may make an application to Scottish Ministers 

requesting that all or part of the authority‘s area be designated as a rent pressure zone.  After 

receiving an application from an authority, Ministers may bring forward regulations which 

would designate an area as a rent pressure zone and specify the percentage, which includes zero 

and fractional parts of a whole number, that should be inserted into the formula set out in section 

31(1) and used when calculating the rent cap in that area.  

48. Section 31 outlines that any rent-increase notice issued for a private residential tenancy 

within the rent pressure zone cannot increase by more than the consumer price index plus one 

percentage point plus the figure specified in the regulations plus property improvement costs as 

determined by a Rent Officer, if any.   

49. In all cases, any limit set by Ministers in a rent pressure zone will be at least one 

percentage above the consumer prices index.  The limit set by Ministers will apply to all rent 

increases for private residential tenancies in the designated zone.    

50. Section 32 provides that Ministers cannot designate an area as a rent pressure zone 

without receiving a local authority‘s application.  An area can only be designated as a rent 

pressure zone once on the basis of the same application and the regulations designating the zone 

will cease to have effect after five years unless they, or another enactment, provide that they 

cease to have effect sooner or they are revoked.   

51. Section 33 outlines the procedure for designating a zone and requires Scottish Ministers 

to consult persons representing the interests of landlords and tenants within the local authority‘s 

area before laying any regulations in the Scottish Parliament to designate an area as a rent 

pressure zone. Scottish Ministers must also provide the Scottish Parliament with a document 

which sets out a summary of the consultation responses and the evidence which leads them to 

believe that rents in the proposed area are: rising too much; causing undue hardship to tenants; 

and having a detrimental effect on the local authority‘s broader housing system.   

52. Section 34 enables Scottish Ministers to bring forward regulations to change the 

references to one prices index with references to another.  

Improvements to let property 

53. Section 34A specifies that only property improvements completed after the tenancy has 

commenced, or since the date of the last rent review, will be considered by the Rent Officer.  An 

improvement does not include anything done to the let property paid for (in whole or part) by the 

tenant or any repairs, maintenance or decoration. 
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54. Section 34B outlines the process that should be followed by a Rent Officer when 

considering an application for rent improvement costs and provides Scottish Ministers with the 

power to prescribe the application form that must be used.  This section also places a Rent 

Officer under a duty to follow any guidance published by Scottish Ministers on what constitutes 

an improvement and the amount that can be charged in respect of improvements.  When 

considering an application, the Rent Officer must have regard to any timeous representations 

made by the landlord and/or tenant.   

PART 5 – TERMINATION 

Chapter 1 – Security of tenure 

55. Section 35 provides that a landlord and tenant can only bring a private residential tenancy 

to an end in accordance with this Part of the Bill. 

56. Section 36 provides that, subject to section 37, a lawful sub-tenant with a private 

residential tenancy will be protected from eviction where his or her landlord‘s tenancy has been 

brought to an end.  The sub-tenant then becomes the tenant under a new tenancy.  On becoming 

the tenant, they retain the same tenancy terms as they had as a sub-tenant. Subsection (3) 

explains that a person is lawfully a sub-tenant if either the sub-tenancy has been granted in 

accordance with the terms of the granter‘s tenancy, or if the sub-tenancy was granted in breach 

of the terms of the granter‘s tenancy, the sub-tenancy has nevertheless been tolerated by a person 

who could have taken action as a result of it being granted in breach of the granter‘s tenancy.  

57. Section 37 provides that the sub-tenant protection provided by section 36 does not apply 

where the Tribunal disapplies it or where the tenancy of the person who was the landlord was 

brought to an end by an eviction order which cites one of the following repossession grounds: 

 landlord intends to sell the property 

 lender intends to sell the property 

 landlord intends to carry out significant disruptive works to the property 

 landlord or family members want to live in the property 

 landlord intends to use the property for another purpose other than housing 

 property required for use in connection with the purposes of religion 

 tenancy was given to an employee and the tenant is no longer an employee 

 tenancy was entered into on account of the tenant having an assessed need for 

community care and the tenant has since been assessed as no longer having that need 

 landlord has ceased to be registered by the local authority 

 landlord‘s HMO license is revoked 

 an overcrowding statutory notice has been served on the landlord. 
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Chapter 2 – Termination by tenant 

58. Sections 38 and 39 provide that a tenant can only bring the tenancy to an end by writing 

to the landlord to advise them of the date the tenancy will end.  The tenant must give the landlord 

a minimum of 28 days‘ notice.  The notice given by the tenant to the landlord must be given 

freely, without coercion and cannot be submitted before the tenant is occupying the let property.  

If it can be proved that the tenant was coerced into giving notice, the notice will be void. A 

tenant must allow 48 hours (unless delivered personally) for the landlord to receive the sent 

notice
3
.   

59. Section 38(3) provides that a tenancy will not come to an end where the tenant has given 

the landlord notice that they are leaving, but before the specified leaving date arrives, the tenant 

makes a request to the landlord to remain in the property, and the landlord agrees to the tenant‘s 

request.   

60. Section 39(2) provides that a landlord and tenant can agree to waive or change the 

minimum 28 days‘ notice period.  In such cases, the landlord‘s agreement to this must be in 

writing.   

61. Section 39(3) outlines that the landlord and tenant have the flexibility to agree a different 

minimum notice period. Section 39(5) provides that this must be done in writing and cannot be 

agreed before the tenancy became a private residential tenancy. It is worth noting that this 

flexibility is only available in respect of a notice served by a tenant on a landlord.  Any notice to 

leave served by a landlord on a tenant must provide minimum notice of either 28 days‘ or 84 

days‘ depending on how long the tenant has occupied the property (see section 44(2)).    

Chapter 3 – Termination at landlord’s instigation 

Consensual termination  

62. Section 40 provides that where the tenant has received a notice to leave from the landlord 

and moves out without requiring the landlord to obtain an eviction order, the private residential 

tenancy comes to an end on the later of either the day specified in the notice to leave or the day 

the tenant ceases to occupy the property.  Subsection (3) signposts that the tenant and landlord 

can bring the tenancy to an end earlier than section 40 would do, by means of the tenant giving 

notice under section 38 and a shorter notice period being accepted by  the landlord by virtue of 

section 39(2).    

Eviction order 

63. Section 41 provides a power for the Tribunal to issue an eviction order against a tenant 

when a landlord applies and it finds that one of the eviction grounds in schedule 3 exists.  In a 

case where there are joint landlords, any one of them can apply to the Tribunal for an eviction 

order. 

64. The Tribunal will not consider an application for eviction if the landlord has not complied 

with all the relevant restrictions on applying for an eviction order set out in subsection (4) and 

                                                 
3
 As set out in section 26 of the Interpretation and Legislative Reform (Scotland) Act 2010. 
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sections 44 to 46. Section 41(4) outlines that an application for an eviction order must be 

accompanied by a copy of the notice to leave which was given to the tenant. 

65. Under section 41(5), the Tribunal will however have discretion on whether to accept an 

application where the relevant notice period requirement (section 44) has been breached if it 

considers it reasonable to do so. 

66. Section 41(6) provides that the Tribunal cannot consider whether an eviction ground 

applies unless it has either been stated in the notice to leave as a ground under which the landlord 

is seeking eviction or, with the Tribunal‘s permission, been included in the application to the 

Tribunal.  

67. Section 41(8) and (9) provide that any eviction order from the Tribunal must state the 

ground (or grounds) on which it is issuing the order and the date on which the tenancy will end. 

68. Section 42 provides that in a case where a sub-tenant with a private residential tenancy 

would have had protection from eviction and become the tenant (see paragraph 50 above), the 

Tribunal can, if it considers it reasonable to do so, state in the eviction order that the sub-tenant‘s 

protection is not to apply.  In such cases, the Tribunal must offer the sub-tenant the opportunity 

to make representations to the Tribunal. 

Restrictions on applying for eviction order 

69. Section 44 provides that a landlord cannot make an application to the Tribunal for an 

eviction order until the expiry of the relevant notice period in relation to the notice to leave. The 

relevant notice periods are 28 days if the tenant has been entitled to occupy the property for six 

months or less, or if the repossession ground (or grounds) a landlord is using is one or more of 

the following: abandonment, breach of tenancy agreement; rent arrears for three or more 

consecutive months; relevant criminal conviction; anti-social behaviour; or association with a 

person who has a relevant conviction or has engaged in relevant anti-social behaviour.  The 

notice period is 84 days if the tenant has been entitled to occupy the property for over six 

months. A landlord must allow 48 hours for the tenant to receive the sent notice (unless delivered 

personally)
4
. 

70. Section 45 sets out that a landlord cannot apply to the Tribunal for an eviction order using 

a copy of a notice to leave if it has been more than six months since the expiry of the relevant 

notice period.  

71. Section 46 provides that before submitting an application to the Tribunal for an eviction 

order, the landlord must inform the local authority of his or her intention to apply to the Tribunal.  

The notice to the local authority must be given in the manner and form prescribed under section 

11(3) of the Homelessness etc. (Scotland) Act 2003.  

                                                 
4
 As set out in section 26 of the Interpretation and Legislative Reform (Scotland) Act 2010. 



This document relates to the Private Housing (Tenancies) (Scotland) Bill as amended at 

 Stage 2 (SP Bill 79A) 

 

 

 12  

Wrongful termination 

72. Section 47 provides that where a tenancy has been ended by eviction order and the tenant 

is not satisfied that the landlord genuinely wanted to recover possession of the property under 

one of the specified repossession grounds, so that the Tribunal has been misled into issuing an 

eviction order, the tenant can apply to the Tribunal who can make a wrongful-termination order.    

73. Section 48 provides that where a tenancy has been brought to an end as a result of the 

tenant leaving following receipt of a notice to leave from the landlord, the tenant can apply to the 

Tribunal for a wrongful-termination order if he or she considers that they were misled into 

leaving the property by the landlord. 

74. Section 49 provides that the compensation specified in a wrongful-termination order may 

not exceed six months‘ rent. Where a case involves joint landlords, the Tribunal can make the 

wrongful-termination order against all, some or only one of the landlords. 

75. Section 49A places the Tribunal under a duty to issue a copy of any wrongful termination 

order to the local authority or authorities with which the landlord is registered under the 

Antisocial Behaviour etc. (Scotland) Act 2004.  Receiving a wrongful termination order, may 

prompt a local authority to review the landlord‘s existing registration. The order  may also be 

taken into account when considering an application by the landlord for landlord registration. 

Sub-tenancies 

76. Section 50 provides that if the property is sub-let, in addition to serving a notice to leave 

on the tenant, a landlord may give any sub-tenant notice, regardless of what type of tenancy the 

sub-tenant possesses.  A sub-tenancy notice to leave is a notice which includes the notice to 

leave given to his or her landlord (the superior landlord‘s tenant) and meets any other 

requirements set down by Scottish Ministers in regulations.  Where a tenancy involves joint 

landlords, any one of them can serve the sub-tenancy notice to leave. 

Chapter 4 – Interpretation of Part 

77. Section 52 sets out that the prescribed notice to leave issued by a landlord must: be in 

writing; specify the day on which the landlord expects to be entitled to make an application to 

the Tribunal for an eviction order; state the ground, or grounds, on which the landlord proposes 

to end the tenancy; and fulfil any other requirements which may be set out in regulations made 

by Scottish Ministers. The day specified in the notice to leave will be the day after the relevant 

notice period ends. The relevant notice periods are 28 days if the tenant has been entitled to 

occupy the property for six months or less, or 84 days if the tenant has been entitled to occupy 

the property for over six months. In addition, 28 days‘ notice is also required in relation to the 

grounds set out in section 44(3). For calculating relevant notice periods, it will be assumed that 

the tenant will receive the notice to leave 48 hours after it is sent
5
.  

 

78. Section 53 provides that with the exception of the reference to six months in section 

49(1), any reference to a period of six months in this part means either the same day six months 

after the month in which it began or if the month in which the period ends has no such day, the 

                                                 
5
 As set out in section 52(5) of this Bill. 
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final day of that month. For example if the start of the six month period was 4 February the last 

day of the six month period would be 4 August, and if the start date was 31 August the last day 

would be 28 or 29 February, depending on whether or not it was a leap year.  

PART 6 – DEATH OF THE TENANT 

79. Section 54 provides that a private residential tenancy is not terminated by the death of the 

sole tenant.   

80. Section 55 sets out that if the deceased tenant leaves behind a partner who has occupied 

the let property as his or her only or principal home, then the partner can inherit the tenancy, 

subject to the following criteria: 

 if the deceased tenant himself or herself inherited the tenancy it cannot be inherited 

again; 

 prior to the tenant‘s death, the landlord was informed that the person was living in 

the property; and 

 the person expecting to inherit the tenancy was married to or in a civil partnership or 

cohabiting relationship with the deceased, and he or she continues to live in the 

property as his or her only or principal home.    

81. Section 56 provides that where the sole tenant under a private residential tenancy has died 

and where there is no bereaved partner to inherit under section 55 (or the bereaved partner does 

not want the tenancy), the tenant‘s executor must seek to bring the tenancy to an end on the 

earliest date possible by giving the landlord the relevant notice required. 

PART 6A – MISCELLANEOUS PROVISIONS 

82. Section 56A provides the Tribunal with the jurisdiction to deal with all civil disputes 

arising from a Private Residential Tenancy.  It gives the Tribunal the same jurisdiction that a 

sheriff would ordinarily have to deal with civil cases, and it does so to the exclusion of the 

sheriff‘s jurisdiction.  This section ensures that any remaining civil disputes which are not 

specifically mentioned in the Bill, but which might arise during the course of a tenancy - such as 

an action for payment of rent arrears - can be dealt with by the Tribunal.  Criminal cases will 

continue to be dealt with by the criminal courts as usual. 

83. Section 56B sets out that where it comes to the attention of the Tribunal as a result of 

proceedings before it, that a landlord is not registered under Part 8 of the Anti-social Behaviour 

etc. (Scotland) Act 2004 as a fit a proper person with the relevant local authority, the Tribunal 

will be under a duty to inform the authority.  The Tribunal must tell the authority the landlord‘s 

name and address and the address of the property for which he or she is the landlord. 

84. Section 56C provides that any errors in documents prescribed by legislation do not 

invalidate the document if they are sufficiently minor that they do not materially alter the effect 

of the document.  Of necessity, there are a number of documents which the Bill requires the use 

of at certain times.  This section ensures that a common sense approach can be taken to meeting 
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these requirements, and a party is not penalised for an obviously minor error.  The protection 

applies equally to landlords and tenants.  

PART 7 – CONSEQUENTIAL AND TRANSITIONAL PROVISION 

85. Section 57 provides that schedule 4 modifies other enactments as a consequence of the 

Bill. 

86. Section 58 provides that schedule 5 makes provisions about tenancies which are short 

assured tenancies or assured tenancies on the day that private residential tenancies come into 

existence. 

PART 8 – FINAL PROVISIONS 

87. Section 59 provides that Scottish Ministers may by regulations make any incidental, 

supplementary, consequential, transitional, transitory or saving provision they consider 

appropriate for the purposes of, in connection with, or for giving full effect to the Bill or any 

provision made under it. 

88. Section 60 outlines that when making regulations under the Bill, Ministers have the 

ability to make different provision for different purposes.  This section also outlines the 

appropriate parliamentary procedure relevant to any power to make regulations made under the 

Bill.   

89. Section 62 provides that this Part comes into force on the day after Royal Assent and that 

the other provisions of the Bill come into force on such day as Scottish Ministers may by 

regulations appoint.  Subsection (4) provides that the regulations which bring section 1 of the 

Bill into force can also make minor amendments to the other Acts outlined in this subsection so 

that the references to the day that section one comes into force will be replace with the actual 

date of its commencement.  Inserting the actual date will make the amended legislation more 

easily read.       

90. Section 63 provides that the short title is the Private Housing (Tenancies) (Scotland) Act 

2016. 

SCHEDULE 1 – TENANCIES WHICH CANNOT BE PRIVATE RESIDENTIAL 

TENANCIES 

91. Schedule 1 outlines the types of tenancies which cannot be private residential tenancies 

and includes: tenancies where the rent is less than £6 per week; a shop; a licensed premises; 

agricultural land; student accommodation provided by a university, other educational institution 

or purpose-built student accommodation provider; a holiday let; accommodation where the 

landlord is resident from the outset of and throughout the tenancy; police housing; military 

housing; social housing; accommodation for a homeless person provided under Part II of the 

Housing (Scotland) Act 1987; accommodation for an offender provided under the Social Work 

(Scotland) Act 1968; accommodation for an asylum seeker provided under section 4 or Part VI 

of the Immigration and Asylum Act 1999; accommodation under the Displaced Persons 
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(Temporary Protection) Regulations 2005; a shared ownership tenancy; a protected tenancy 

under the Rent (Scotland) Act 1984 (―the 1984 Act‖); a tenancy to which Part VI of the 1984 Act 

applies; a Part VII contract under the 1984 Act; and an assured tenancy within the meaning of 

the 1988 Act.  

SCHEDULE 2 – STATUTORY TERMS REQUIRED BY SECTION 6 

92. Schedule 2 outlines the statutory terms which will be the terms applicable to every 

private residential tenancy (unless and to the extent that any regulations under section 5(3) allow 

them to be disapplied) as follows: 

 where rent is paid in cash, a written receipt must be provided to the tenant which 

includes the amount paid and either confirmation of any amount outstanding or 

confirmation that no arrears are outstanding. 

 rents can be increased no more than once every 12 months and only in accordance 

with the process set out in Chapter 2 of Part 4. 

 the tenant must tell the landlord if anyone aged 16 or over (who is not a joint tenant) 

lives in the property with them. The tenant must provide the name and that person‘s 

relationship to the tenant. The tenant must also tell the landlord if that person 

subsequently moves out. 

 a tenant cannot sublet the property (or any part of it), take in a lodger, assign their 

interest in the let property (or any part of it), or otherwise part with possession of the 

property, without the written agreement of the landlord. 

 the tenant must allow the landlord, or any person authorised by the landlord, 

reasonable access to the property to carry out work on the property which the 

landlord is entitled or obliged to carry out or to inspect the property in order to 

determine what (if any) work of that nature to carry out.  The tenant is also required 

to allow the landlord, or any person authorised by the landlord, reasonable use of 

facilities within the property in connection with anything done or to be done. Access 

must be granted for these purposes where either 48 hours‘ notice has been given or 

access is required urgently for the specified purposes (carrying out work on the 

property or inspecting the property in order to determine what (if any) work to carry 

out).  However, where the tenant is content to do so, there is nothing to prohibit him 

or her from agreeing a non-urgent access request without insisting upon 48 hours‘ 

notice.   

SCHEDULE 3 – EVICTION GROUNDS  

93. This schedule sets out the 17 grounds under which a landlord may seek eviction.  Eight of 

the grounds are mandatory, which means that if the Tribunal is satisfied that the ground exists, 

they must issue an eviction order.  Of the remaining nine grounds, two have a mandatory and a 

discretionary strand and seven grounds are discretionary. For the discretionary grounds, if the 

Tribunal is satisfied that the ground exists, it will still have discretion on whether to issue an 

eviction order.  The grounds are as follows: 
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Part 1: Let property required for another purpose (all of these grounds are mandatory)  

I. The landlord intends to sell the property on the open market within three months of the 

tenant ceasing to occupy it  

II. Property to be sold by the mortgage lender.   

III. The landlord intends to refurbish which includes significantly disruptive works to, or in 

relation to, the property.  

IV. The landlord or family member intends to live in the property.  

V. The landlord intends to use the property for a non-residential purpose.   

VI. The property is held for by a person engaged in the work of a religious denomination as a 

residence from which the duties of such a person are to be performed; the property has 

previously been used for that purpose and is required for that purpose.  

 

Part 2: Tenant’s status (ground VII has a mandatory and discretionary strand and ground VIII is 

discretionary) 

VII. The tenancy was granted to an employee and the tenant is no longer an employee.  

(Mandatory if the application for eviction was made within 12 months of the tenant 

ceasing to be an employee and discretionary if the application is made after the 12-month 

period has elapsed.) 

VIII. The tenancy was entered into on account of the tenant having an assessed need for 

community care and the tenant has since been assessed as no longer having that need.  

 

Part 3: Tenant’s conduct (some of these grounds are mandatory, others are discretionary and 

ground XI has a mandatory and discretionary strand)  

IX. The tenant is not occupying let property as their home. (Mandatory) 

X. The tenant has breached their tenancy agreement – this excludes the payment of rent. 

(Discretionary)  

XI. The tenant is in rent arrears. (Mandatory if, for three or more months, the tenant has been 

continuously in arrears of rent and on the day the Tribunal considers the case, the arrears 

were equal to, or greater than, one month‘s rent – the Tribunal must also be satisfied that 

the arrears were not due to a delay or failure in the payment of a relevant benefit.  

Discretionary if the tenant has been in arrears of rent for three or more months and the 

Tribunal is satisfied that it is reasonable on this basis to issue an eviction order. In 

deciding whether it is reasonable to evict, the Tribunal will consider whether the tenant 

being in arrears is due to a delay or failure in the payment of a relevant benefit.) 

XII. After the tenancy has begun, the tenant is convicted of using, or allowing the use of, the 

let property for an immoral or illegal purpose. (Mandatory)  

XIII. Anti-social behaviour where the tenant has acted in an anti-social manner to another  

person and the Tribunal is satisfied that it is reasonable to issue an eviction order given 

the nature of the behaviour and who it was in relation to or where it occurred. 

(Discretionary)   

XIV. The tenant is associating in the let property with a person who has a relevant conviction 

or engaged in relevant anti-social behaviour.  A relevant conviction means convicted for 

an offence of using, or allowing the use of, the let property for an immoral or illegal 

purpose. Relevant anti-social behaviour means behaviour which, if engaged in by the 

tenant, would entitle the Tribunal to issue an eviction order. (Discretionary) 
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Part 4: Legal impediment to let continuing (all of these grounds are discretionary)  

I. Landlord registration has been refused or revoked by a local authority.  

II. House in Multiple Occupation (HMO) license revoked by the local authority. 

III. Overcrowding statutory notice in respect of the property has been served on the landlord. 

 

SCHEDULE 4 – CONSEQUENTIAL MODIFICATIONS 

86. Schedule 4 makes consequential modifications to other legislation as a result of the Bill. 

SCHEDULE 5 – TRANSITION FROM REGIMES UNDER EARLIER ENACTMENTS 

87. Paragraphs 1 and 2 of schedule 5 provide for the transition from other tenancy regimes in 

the private rented sector by providing that no new assured or short assured tenancy may be 

granted after the Bill is brought into force. Paragraph 3 permits landlords and tenants under an 

assured tenancy to agree to change to a private residential tenancy. Paragraphs 4 and 5 provide 

that a person succeeding to a tenancy under the Rent (Scotland) Act 1984 or the 1988 Act will 

become a tenant under a private residential tenancy. 
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